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About the CRPD Alliance (BRK-Allianz)

The BRK-Allianz was founded in January 2012, with the purpose of participating in the review of the State report on the implementation of the UN CRPD in Germany, and of compiling a parallel report. Altogether, the alliance is comprised of 78 organizations, and thus essentially represents a wide range of disability politics associations in Germany. The majority of these organizations emerged from the fields of self-representation of persons with disabilities, disability self-help associations, and social associations. Other members include welfare organizations, expert associations concerned with supporting persons with disabilities, psychiatric experts as well as professional and expert organizations from the educational field, development work, parents’ associations and trade unions. The steering committee is led by a person with disability from DPI, the two speakers are persons with disabilities from DPOs, too. The charter of the German CRPD Alliance stresses the importance of the participation of persons with disabilities in the Alliance. Hence this consortium is the most comprehensive alliance that has ever dealt with disability issues from a human rights perspective in Germany. A list of these 78 associations is available at http://www.brk-allianz.de/index.php/m-beteilgtengos.html.

The CRPD Alliance refers to its parallel report (INT_NGO_DEU_16323_E) in relation to the German Initial Report (CRPD/C/DEU/1) as well as to its submission for the List of Issues (INT_NGO_DEU_16322_E). In relation to the 13th session and the constructive dialogue with Germany in March 2015 the CRPD Alliance has compiled the present document in response to the reply of the German Government to the List of Issues (CRPD/C/DEU/Q/1/Add.1 and DEU/INT/CRPD/RLI_DEU_18748_E). This submission seeks to provide the Committee with supplementary information on the implementation of the CRPD in Germany and recommendations for Concluding Observations. 

Executive Summary

BRK-Allianz appreciates the fact that the Federal Government translated their response to the List of Issues into German, and published it on their website (http://www.gemeinsam-einfach-machen.de/BRK/DE/StdS/Vertragsausschuss/Vertragsausschuss_node.html). This is not only true for the main document, but also for the extensive supplements about the activities of the individual Länder. This enabled civil society to enjoy better participation in the examination of the State’s activities, and to compile this present document.

However, in their general assessment regarding the contents of the Federal Government’s response, BRK-Allianz concludes that this response is not satisfactory. BRK-Allianz holds the view that the Federal Government acts half-heartedly when it comes to accepting their own responsibility to implement the UN CRPD; in many cases they simply refer to the Länder. Moreover, the Federal Government claims that many of the UN CRPD stipulations count among the economic, social and cultural rights that may be “progressively realized” according to Article 4 (2). The Federal Government completely ignored the obvious question, namely, which of the UN CRPD articles must be immediately implemented, thus representing an immediately applicable law for Germany.

BRK-Allianz regrets that the Federal Government once more refers to their “Denkschrift”, where it asserts that German law complies with the UN CRPD (Bundestagsdrucksache 16/10808, p. 45), and that improvements only need to be made with regard to the implementation of the existing law. In their Parallel Report, and in this present document, civil society makes clear that this is an obvious misjudgement of both the importance of the UN CRPD in international law, and of the situation of persons with disabilities in Germany. Disability mainstreaming and gender mainstreaming are both nonexistent in the Federal Government’s response. Also, the response practically ignores the specific situation of certain groups of disabled persons (for example, deaf-blind individuals, persons with so-called intellectual disabilities, persons with autism and extensive support needs, or the situation of parents with disabilities). Measured against their own self-problaimed goals and Germany’s social capabilities, the Federal Government’s responses appear very elusive and imprecise. Moreover, BRK-Allianz holds the opinion that the Federal Government does not fully grasp the fundamental importance of the UN CRPD in terms of human rights. This lack of understanding is apparent in their responses to the Committee’s questions.

Purpose and general obligations (arts. 1-4)

Regarding General obligations (art. 4)  Issues 1-3

Regarding question 1

The Federal Government describes all the Länder Action Plans (Aktionspläne( as very different from one another, and provides a summary list in a supplement. They do not provide any assessment with regard to the quality of these plans. Instead, the Federal Government limit themselves to a purely descriptive list of the Plans and their content. However, the National Action Plan (the Federal level plan) has already undergone an extensive evaluation that was followed by very good recommendations with particular regard to the quality of the Plans (see http://www.bmas.de/SharedDocs/Downloads/DE/PDF-Publikationen/forschungsbericht-f446.pdf?__blob=publicationFile). In this connection, the Land of Saxonia must be reprimanded, as up until today it has made no attempt to compile an Action Plan.

This is why BRK-Allianz demands that the Länder Action Plans be evaluated with regard to their quality, and that standards be compiled with regard to a “good UN CRPD Action Plan”. This is of particular importance because Action Plans are considered to be the “key instrument” concerning UN CRPD implementation.

Only in the supplement to Response 1 does the Federal Government consider the question of the most severely marginalized groups. However, none of their responses refer to persons who live in institutions. Moreover, some of their responses are untrue (for example, they state that there are no marginalized groups of individuals in Bavaria). To our knowledge, the Länder did not proactively contact persons in institutions in order to initiate improvements that benefit the residents.

Moreover, the Federal Government does not give satisfying responses regarding the intersectionality issues of the National Action Plan (women, persons with migration backgrounds etc.). Also, the situation of parents with disabilities or of deaf-blind individuals and their need for extensive support remains disregarded.

Recommendations

· We prompt the Federal Government to cooperate with disabled persons and their organizations in order to develop quality standards “for good Action Plans regarding the UN CRPD on the Federal and Länder level”. Moreover, we call upon the Federal Government to provide disabled persons’ organizations with sufficient resources, so they can work at eye level with the government.

· The Action Plans must provide better visibility for severely marginalized social groups and their living situations, including parents with disabilities.
Regarding question 2

BRK-Allianz finds that disabled persons’ organizations do not sufficiently participate in the development, monitoring and utilization of the European Social Fund (ESF) programs. Additionally, their participation is organized in an unsystematic, nontransparent and unstructured way on both the Federal and Länder level (even though there are quality differences between the Länder and the Federation). For example, even though the welfare organizations and the Commissioners for Matters relating to Disabled Persons are involved in these programs, this cannot replace the immediate participation of disabled persons’ organizations. Moreover, in our opinion there are inacceptable obstacles and barriers when it comes to understanding and utilizing the European Social Fund. Accordingly, we call for training programs, such as empowerment measures, that ensure immediate participation. 

Recommendation

· The Federal Government must immediately take sustainable measures in order to enable disabled persons’ organizations to participate in the development and monitoring of ESF programs. These measures must be evaluated on a regular basis, and they must be made transparent. This also applies to the quality and quantity of programs that address issues of disabled persons. The Federal Government must ensure that persons with disabilities and their organizations receive sufficient training and resources for participation.
Regarding question 3

BRK-Allianz criticizes the Federal Government’s response for the following reasons:

The response refers to the aforementioned “Denkschrift”, thus claiming that German law is in compliance with the UN CRPD stipulations. However, up to the present date,  this issue has not been subjected to a systematic legal review. We find fault with this, as civil society’s Parallel Report clearly proves the enormous need for legislative action.

Moreover, the Federal Government’s response leaves the impression that all economic, social and cultural rights can be “progressively” realized. This is not correct. The response contents itself too often with “plans” and “evaluations”, while the UN CRPD entails clear obligations. For example, this applies to the involvement of disabled persons’ organizations.

To this date, neither the Federal Government nor the majority of the Länder initiated a systematic legal review, with the sole exceptions of Berlin and North Rhine-Westphalia.

Also, the Federal Government remains silent about the fact that even though the UN CRPD has been in force since March 26, 2009, they passed laws that contradict the UN CRPD stipulations. For example, the 2013 amendment to the public transportation act (Personenbeförderungsgesetz, http://www.gesetze-im-internet.de/bundesrecht/pbefg/gesamt.pdf( regulates the liberalization of the long distance bus travel market. While this amendment does stipulate immediate accessibility for all new buses, it does not include any present or future obligatory stipulations providing for accessible toilets. This is in contradiction to disability mainstreaming.
Recommendation

· We call upon the Federal and Länder governments to measure their activities against good examples (such as those in the Land of Berlin), and to immediately take practical steps towards an extensive legal review of all existing laws and draft legislation, in order to ensure that the obligations resulting from the UN CRPD be realized.

Specific rights (arts. 5 - 30)

Regarding Article 5 - Equality and non-discrimination - issue 4 

The notion of “reasonable accommodations” is a key element of the UN CRPD. Unfortunately, the Federal Government ignores the immediate applicability of this article by referring to an evaluation of the German Equal Opportunities for Disabled People Act (Behindertengleichstellungsgesetz, BGG(. In this way, and because they only want to examine the question “if” there is need for action regarding “reasonable accommodations”, the Federal Government underrates the UN CRPD position and the Committee’s question. They do not answer the question of “when” these steps will be taken. The Federal Government simply states that there is no schedule for the implementation of this legal right. This unclear approach of the Federal Government is mirrored in the way the different Länder are handling the issue. There is currently no broad debate about the question in which cases “reasonable accommodations” are applicable beyond existing equal opportunities laws (for example, with regard to the public transportation act and the question of accessible long distance buses). As the notion of reasonable accommodations is not specified in the law (and to that effect, there are no legal regulations to stipulate that the denial of reasonable accommodations constitutes discrimination), persons with disabilities face substantial obstacles when they want to file legal complaints.

Recommendation

· We prompt the Federal Government to immediately present a schedule for the introduction of the notion of “reasonable accommodations” into the BGG as well as the General Equal Opportunities Act (Allgemeines Gleichstellungsgesetz, AGG( and other relevant Federal laws, so that discrimination can be prevented. The Federal Government needs to ensure that the same changes be made to the Equal Opportunities Laws of the Länder as well as to all other relevant Länder laws, and at the same time they need to introduce awareness-raising measures to better inform and educate the general public about the potential and the possible utilization of reasonable accommodations.

Regarding Article 9 - Accessibility - issue 5

The Federal Government’s response with regard to private facilities’ obligation to provide accessibility is entirely insufficient. They use outdated answers in order to respond to questions about plans for the future. Communication barriers (for deaf-blind and hearing impaired persons) and the lack of visual information are ignored, just like the altogether deficient issue of the licensing laws. For example, accessibility is still not an obligatory condition for medical practices in order to obtain their license.

Furthermore, the Federal Government refers to tourism-related projects, and to the existing legal regulation of “target agreements” in the BGG. However, the very evaluation of the BGG that the Federal Government mentions clearly shows that target agreements are an entirely insufficient instrument when it comes to providing accessibility. This report, which was published in May 2014 on the Federal Ministry of Labour and Social Affairs’ behalf, states: “Based on these remarks, we must assume that target agreements did not prove to be successful for practical purposes.” (p. 289) In their response, the Federal Government leaves this fact unmentioned.

To this date, the federal BGG, and consequently the Länder BGGs, merely oblige the Federal and Länder Government agencies and authorities to provide accessible websites and website services. Private companies are still not legally obliged to provide accessible web content and services.

De-mail services, qualified electronic signatures and electronic proof of ID according to § 18 of the Identification Card Act (Personalausweisgesetz( are becoming more and more important. These services are not available in accessible versions for blind persons and persons with visual impairments.

If the Federal Government and the Länder had specific plans as defined in the Commitee’s questions, they would need to look into the increasing deregulation of construction law, because it increasingly complicates the creation of accessibility in private facilities. 

Recommendations

· Private legal entities that provide facilities and services for the general public must be legally obliged by the Federal Government and the Länder to ensure accessibility. The instrument of “target agreements” may only be used as an addendum when it comes to fulfilling technical standards for the creation of accessibility.

· The Federal BGG must be amended by a legal regulation that obliges commercial internet based providers of goods and services which can be accessed, used or ordered online, to ensure that the websites, content and IT-technology based user interfaces provided be designed in a way that can be used by persons with disabilities – as a rule and without any limitations.

· The De-Mail Act and the Signature Act must be amended by a legal regulation that obliges private providers of these services to offer accessible services as specified in Art. 9 § 2b) UN CRPD. The same applies to the regulations in § 18 of the Identification Card Act.

· Any deregulation in the buildings regulation law that makes it more difficult to establish accessibility in private facilities must be annulled.
· The General Comment by the UN CRPD Committee dating from May 22, 2014 (CRPD/C/GC/2-Accessibility) must be taken into consideration when it comes to the removal of all building, IT, and communication barriers, to its full extent and with regard to all legal regulations.

Regarding Article 12 - Equal recognition before the law  - issue 6 and 7

In our opinion, the Federal Government did not sufficiently acknowledge the CRPD Committee’s precise regulations in their General Comment on Article 12 CRPD dating from May 19, 2014 (CRPD/C/GC/1). This General Comment extensively and specifically calls for the implementation of measures to prioritise “supported decision-making” as opposed to “substitute decision-making”. BRK-Allianz holds the opinion that the German guardianship law provides too many options that can be used to deny persons their equal recognition before the law. Currently, 1.4 million persons are living under legal guardianship in Germany. This is a shocking number, and in our opinion this number proves that legal guardianship is often not executed as a “last option”, but rather, routinely. Persons with disabilities must be recognized as legal subjects, and they must be able to enjoy their legal rights and their freedom of action in all areas of their lives, and to the full extent. The specific regulations on legal capacity or incapacity in the current German Civil Code (Bürgerliches Gesetzbuch, BGB( must be subjected to a legal review with specific regard to their compliance with the UN CRPD.

Furthermore, in our opinion the notion of “requirement for consent” (Einwilligungsvorbehalt( is not compatible with Article 12. According to an official survey commissioned by the Federal Office of Justice (Bundesamt für Justiz(, the number of mandated requirements for consent increased from 5,041 in 1992 to 12,050 in 2007 (Hamburg figures not included). This is an increase of 239%! We also do not understand the Federal Government’s remark that the requirement for consent is also valid for non-disabled persons. § 1903 is only ever used if a disability or mental health issue has been diagnosed based on § 1896 BGB.

The current German guardianship law includes the principle that those responsible make sure that all other social assistance options have been exhausted before mandating legal guardianship. Unfortunately, real life does not comply with this principle, and many things remain unclear when it comes to the relationship between professional social assistance and legal guardianship. 

Recommendation

· We prompt the Federal Government to subject both civil and guardianship law (specifically, § 104 No. 2 BGB and §§ 1901, 1902, 1903 and 1905 BGB) to a legal review in order to ensure its compliance with Article  12 and with General Comment No. 1 (2014), CRPD/C/GC/1. The German Guardianship law must be amended according to the concept of "supported decision-making". In particular, the notion of “requirement for consent” must be revised. 

Regarding Article 13 - Access to justice -  issue 8 

BRK-Allianz acknowledges the positive developments described by the Federal Government in their report with regard to barrier-free access to the legal system. However, we would like to point put that many judges continue to be uninformed about the legal regulation of cost compensation for sign language interpretation. Moreover, we submit that the law still contains substantive omissions. For example, the right to submit and consult barrier-free records and documents as defined in § 191 a) Judicial System Act (Gerichtsverfassungsgesetz( is limited to legal courts and does not include public prosecution departments. In September 2014, the Ministry of Justice presented a draft law regarding electronic records in the context of criminal matters. It is imperative that this law be amended to include a legal obligation to use barrier-free records.

As electronic communication with the legal system is today of key importance, it is imperative to guarantee that users enjoy barrier-free access to De-Mail services, the qualified electronic signature system and an electronic identity card. Unfortunately the relevant laws still lack binding stipulations. The Federal Government does not consider this matter. Moreover, the implementation of accessibility must not only be improved in the legal system (eJustice), but also in the electronic administration (eGovernment).

BRK-Allianz finds specific fault with the fact that there are no options for particular groups of disabled persons, such as persons with learning difficulties (this especially applies to support during trials and court proceedings).

Recommendation

· We prompt the Federal Government to intensify their efforts with regard to barrier-free access to the legal system, and to ensure consistent accessibility in due consideration of different groups of persons with disabilities.

Regarding Article 13 - Access to justice - issue 9

The Federal Government correctly ascertained that the judiciary and scientific fields must become more aware of the importance of the UN CRPD in German social law. However, BRK Allianz holds the opinion that it will be impossible to acquire such awareness by means of one single (!) professional seminar discussion on applying these laws.

Recommendation

· The Federal Government must immediately initiate adequate steps towards an exhaustive continuing education program. This includes the development of a curriculum that is based on the principles of human rights, in order to ensure a broad and sustainable debate about law application with regard to the UN CRPD in the judiciary and in scientific fields.

Regarding Article 13 - Access to justice - issue 10

In our view, institutions in the field of services for disabled persons, senior citizens, children and adolescents, do not provide sufficient access to complaint mechanisms with regard to the Länder-specific institution laws. Many regulations decree how things “can” or “should” be, which makes it particularly complicated, and sometimes impossible, for persons with disabilities to access these mechanisms. This applies to legal as well as to de facto access. Institutions in the field of services for disabled persons are legally obliged to provide internal complaint mechanisms. However, there is a lack of independent entities (such as ombudspersons) and structures to encourage persons with disabilities to voice their concerns, and to accommodate them. It is essential to provide the necessary types of assistance, so that persons with disabilities’ concerns be accommodated and conveyed, and that those concerned be empowered with regard to their legal rights. This necessitates the existence of binding regulations and resources, such as peer counseling options. The authorities for the supervision of residential institutions (Heimaufsicht( do not sufficiently fulfil their monitoring duties; also, their work is not based on the principle of human rights, but on the standards of institutional and regulatory law. Institutions with closed facilities (psychiatric and forensic facilities) do not provide adequate legal complaint mechanisms. Moreover, visiting commissions and internal standards are absolutely unable to ensure adequate monitoring. 

Recommendations

· The Federal Government must take steps towards sustainable enhancement and improvement regarding the access to complaint mechanisms in institutions in the field of services for disabled persons, senior citizens, children and adolescents. They must ensure that these mechanisms are independent. Moreover, it must be possible to legally claim resources for support and empowerment provided by counseling (and peer counseling) bodies that are independent from service agencies and providers, so that persons with disabilities are informed about their rights and about their right to complain, and can make use of these rights.

· It is imperative that the Federal Government immediately ensures a legally guaranteed complaint mechanism for closed institutions such as psychiatric and forensic facilities, and that this complaint mechanism is independent from these institutions.

Regarding Article 16 - Freedom from exploitation, violence and abuse  - issue 12

The Federal Government explains that they have no statistics available regarding the issue of surgical procedures in relation to intersexual children. Associations of those concerned estimate that between 80,000 and 120,000 persons were mutilated without their consent and without medical grounds, thus being turned into severely disabled women (see http://www.tagesschau.de/inland/intersexualitaet100.html as well as the BRK-Allianz Parallel Report, Article 31). Already in 2012, the German Ethics Council (Deutscher Ethikrat( published a comprehensive statement on intersexuality (http://www.ethikrat.org/dateien/pdf/stellungnahme-intersexualitaet.pdf), where they provide statistical figures about treatments experienced by intersexual persons: “In the Ethics Council’s survey, 68% of the interviewees reported surgical procedures and 74% reported hormonal procedures.”

Moreover, the Federal Government eludes the Committee’s question as to whether they are planning to put an end to these surgical proceedings, and merely refers to the planned interministerial task force which is to be charged with looking into this question. The Ethics Council already made suggestions in their 2012 statement about options to improve the situation.

Recommendation

· The Federal Government must closely cooperate with the associations of those concerned, in order to initiate immediate measures to stop surgical proceedings and to sustainably improve the living situation of the individuals concerned. They must take tangible steps in order to make the number of surgical proceedings undergone by intersexual children visible in statistics. 

Regarding Article 16 - Freedom from exploitation, violence and abuse  - issue 13 

We criticize the Federal Government’s response for the following reasons: In their question, the CRPD Committee explains their definition of forced sterilization, namely, sterilization “without free and informed consent”. According to § 1905 BGB, sterilizations are only precluded if those concerned express an explicit “No”. However, in certain circumstances, sterilizations without (explicit) free consent of those concerned are possible. The Federal Government simply does not refer to them as “forced sterilizations”. The website of the Federal Office of Justice provides statistical data on legally approved and legally denied sterilizations of persons who were unable to give their consent (https://www.bundesjustizamt.de/DE/SharedDocs/Publikationen/Justizstatistik/Betreuungsverfahren.pdf?__blob=publicationFile&v=6). According to these data, the courts approved an annual average of 85 sterilizations between 2002 and 2013. During the same period of time, they discarded an annual average of 25 requests for sterilization. 

Recommendations

· The Federal Government must immediately initiate legislative measures so that sterilizations without the extensive, informed consent of those concerned are no longer permissible. It is mandatory that any attempts to obtain such consent must take the form of assisted decision-making.

· The Federal Office of Justice (Bundesjustizamt) must immediately present statistical data detailing the number of cases in which sterilisation procedures were carried out under § 1905 BGB without the express consent of the persons concerned.
Regarding Article 17 - Protecting the integrity of the person - issue 14 

BRK-Allianz finds fault with the fact that the Federal Government is to this date not able to present any information about forced medical procedures and treatments that were based on the current laws (which were changed in 2013). The question arises whether the new law will effectively lead to a substantial limitation of forced medical procedures – which is what the Federal Government attempts to suggest in their response. BRK-Allianz emphasizes that is it absolutely essential that statistical data be provided and published, in accordance with the announcement that this will happen by midyear 2015.

Recommendation

· The Federal Government must must initiate legislative measures in order to substantially reduce the number of forced medical procedures and treatments in Germany. Moreover, they initiate steps in order to continuously collect and publish data about the number of forced medical procedures and treatments. 

Regarding Article 19 - Living independently and being included in the community - issue 15 and 16
BRK-Allianz acknowledges the fact that the numbers of persons with disabilities who live in non-residential situations have increased in the last few years. The Federal Government mentions this fact in their response. However, this is not in contradiction with the experiences of the BRK- Allianz associations, who note that it is still very difficult to transfer from residential to non-residential facilities. This is especially true for persons with extensive support needs. The Federal Government has had to admit that the numbers of people living in residential facilities is not decreasing, but “practically remaining at the same level”.

The clause on additional costs (Mehrkostenvorbehalt( in § 13 para. 1(3) SGB XII, strongly criticized by BRK-Allianz, is still applicable, and continues to limit the realization of the right to a free choice in where to live. The Federal Government’s response confirms this fact: For a mere 16% of beneficiaries, non-residential living situations were more cost-intensive. This means that the change from residential to self-determined living situations was in most cases caused by the “cost-saving imperative” as defined in § 13 para. 1(3) SGB XII. Moreover, these figures do not convey any information about the number of cases where transfer from residential to self-determined living situations was denied for financial reasons.

Last but not least, the spending figures presented by the Federal Government prove that the major part of financial resources are still provided for residential living  instead of self-chosen accommodation (this is independent of the undeniable fact that it is necessary to differentiate between cases). We would like to refer to the latest figures from the con_sens survey (see http://www.bmas.de/SharedDocs/Downloads/DE/PDF-Publikationen/a127.pdf?__blob=publicationFile) that was published in August 2014: residential accommodation 2012: 209,300 beneficiaries, gross expenses 8.31 billion EUR (2005: 198,000 beneficiaries, gross expenses 6.79 billion EUR), self-chosen living situations 2012: 151,360 beneficiaries, net expenses 1.38 billion EUR (2005: 72,480 beneficiaries, net expenses 0.56 billion EUR.

In addition to this, the Federal Government unfortunately has to this date not initiated any structural and nationwide change of the infrastructure for non-residential living situations in the community. This is further proven by the fact that they refer to one single support measure for a project initiated by the Lebenshilfe association.

We also regret the fact that the field of social and community-based psychiatry remains entirely unmentioned in the Federal Government’s response, even though it allows for important alternatives and for a rapid transfer from psychiatric institutions into society.

Recommendation

· We prompt the Federal Government to finally initiate a substantial extension of non-residential living options for persons with disabilities in Germany, and to initiate, promote and supervise the development of a nationwide infrastructure in this regard. We also call upon the Government to ensure the right to a free choice of the place and type of residence. The clause on additional costs as is currently present in § 13 para. 1(3) SGB XII discriminating against non-residential  living situations for persons with disabilities must be deleted without substitution, because it contradicts Article 19 UN CRPD.

Regarding Article 23 - Respect for home and the family - issue 17

In their response, the Federal Government does not mention the substantial problems that parents of disabled children face if their children live outside institutions. These problems are partly caused by unclear legal regulations, and by the large number of agencies involved. In this way, the comprehensive early intervention set of measures (Komplexleistung Frühförderung(, which was legally established in 2001, is in fact not functional. There is scientific proof of the deficits, and this calls for legislative action (which has currently still not been initiated).

The dispersed responsibilities for children with intellectual and physical disabilities on the one hand, and for children with psychological disabilities or without any disabilities on the other hand, cause further problems. If one single agency were responsible for all children and adolescents, these problems would be reduced.

Recommendations

· The Federal Government must immediately initiate tangible legislative steps in order to provide a definition of the comprehensive early intervention set of measures, to specify its elements, scope, and quality, and to compile regulations pertaining to lump sum payments, required procedures, independent counseling options and a conflict resolution mechanism.

· The Federal Government is called upon  to promptly consolidate services for all children and adolescents in one single services law and with one agency in the German Social Code (SBG) VIII (the so-called “grand solution”). In this regard, the services and their financing must not be downgraded. In the same way, the financial situation of parents of disabled children must not be worsened.

Regarding Article 24 - Education - issue 18

Statistical data of the Länder on the number and percentages of disabled children in inclusive classes shows that the figures have been on the rise in recent years. This is true for both the absolute figures and the percentages. However, the Länder do not differentiate between external classes and inclusive classes, even though the Committee has asked them to do so. This sheds a different light on the growing numbers claimed, because disabled children in external classes are included in the count, even though external classes belong to special schools and are taught separately from the regular classes (with the exception of some particular subjects).

Secondly, BRK-Allianz emphasizes that while the number of disabled children in regular schools is growing, the share of children in special schools is not decreasing, and is even substantially increasing. 4.6% of all students in Germany (i.e. 355,000) attended special schools because of their disabilities in 2012! This was stated in the latest Federal education report, published in 2014 (http://www.bildungsbericht.de/daten2014/bb_2014.pdf): “We must note that, regardless of the increase in integrative education, the quota of children who attend special schools did not substantially decrease (p. 179, fig. H3-2, table H3-16web). On the contrary, the proportion of students in special schools as well as the proportion of integrative special need advancement programs (and therefore, the overall proportion of advancement programs) increased.” The Federation and the Länder remain silent about this fact.

This shows that the debate about, and the development of, inclusive education in Germany largely disregards special schools, while it is at the same time substantively influenced by the special school system, because this system absorbs substantial resources in terms of staff, financial means, and skills. Accordingly, these resources are not available for inclusion in regular schools. In this regard, BRK-Allianz points to the fact that nearly all Länder stated that they want to hold on to their special school system (see addendum to the List of Issues, issue 19, question c).

Recommendations

· The Federal Government must acknowledge that the German education system shows considerable need for action regarding the implementation of inclusive education as defined in Article 24 UN CRPD.

· In cooperation with the Länder, the Federal Government must initiate all necessary measures so that the German special school system stops consolidating itself and no longer absorbs considerable resources at the expenses of inclusion (regardless of the increase in integration figures).

· The Federal Government must acknowledge that the parental right to choose (between integration classes and special schools) can no longer be considered an implementation of Article 24 UN CRPD, and that it must not be misused in order to question or weaken the children’s right to inclusive education as defined in Article 24 UN CRPD.

Regarding Article 24 - Education - issue 19

BRK-Allianz deplores the fact that the Federal Government largely refuses to accept their responsibility for the implementation of Article 24 UN CRPD, pointing instead to the responsibilities of the Länder. The Federation merely mentions one conference in 2013, an exchange of information at the standing conference of the Länder ministers of education and cultural affairs (Kultusministerkonferenz, KMK( and the “quality campaign for pedagogy studies” (Qualitätsoffensive Lehrerbildung(. This does not represent a sufficient realization of the Federation’s obligation to implement Article 24 UN CRPD. Their elusive response shows once more that the Federation and the Länder still have not managed to come up with a cohesive, cooperative, target-oriented, joint approach with regard to inclusive education. The attachments are clear proof of the substantial differences in development between individual Länder.

BRK-Allianz also criticizes that the Federal Government leaves the regulative areas that fall within the scope of the legislative responsibilities of the Federation unmentioned. These areas exhibit enormous deficits. In this way, integration assistance (Eingliederungshilfe(, or school assistance (Schulassistenz( is turning into an increasingly difficult issue in full-time schools. As the allocation of these services (outside schools) is means-tested, children with disabilities are frequently excluded from (the growing number of) full-time school and after-school facilities.
Moreover, the Federal Government and the Länder do not provide “evidence of understanding the legal obligations under the United Nations Convention on the Rights of Persons with Disabilities“, even though this was requested in Question 19. BRK-Allianz awaits clarifications in the concluding observations with regard to the question to what extent Article 24 UN CRPD implies an individual right to inclusive education. This would include that this right, and the ensuing reasonable accommodations, may be legally demanded and claimed at regular schools. To this date, numerous schooling laws tie the right to inclusive education to the availabilityof adequate resources. As a consequence, children with disabilities continue to be forced to attend special schools. The monitoring body at the German Institute for Human Rights (Deutsches Institut für Menschenrechte( described the enormous deficiencies in Länder schooling laws in their 2014 legal opinion (http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/Studie_Inklusive_Bildung_Schulgesetze_auf_dem_Pruefstand.pdf).

In the same way, the important question of budgetary means remains unanswered in the Federal Government’s response. Länder responses in the attachment are elusive, and often unspecific. BRK-Allianz points to the considerable lack of information on the question about which financial means exist within the German education system (regular and special schools) and might benefit children with disabilities were they redirected towards inclusive education. Incidentally, the 2014 Federal education report also points to this very lack of information (http://www.bildungsbericht.de/daten2014/bb_2014.pdf): “The effective extent of resources that are used for the education of persons with disabilities is difficult to estimate.“ (p. 194)

BRK-Allianz highlights the fact that although the response includes long paragraphs about Article 24 UN CRPD, answers to specific questions are simply missing, or are very general and euphemistic. For example, with regard to education options in specific schools the Federal Government writes: “Essentially, every child (...) with disabilities is enabled (...) to acquire a diploma that corresponds to her/his capacities.“ However they do not mention that the law does not even envisage students in “learning advancement schools“ (Förderschule( in some Länder, nor in “intellectual development advancement schools“ in general, acquiring accredited (lower secondary) education diplomas. In this way, almost 75% of “advancement schools“ students leave school without any accredited diploma. The Federal education report is very critical of this (p. 184): “In this way, the assignment of a child to specific advancement measures and facilities includes a prognosis about the diploma that this child will be able to acquire.“ In view of the fact that § 24 UN CRPD represents an important focal point of the debate in Germany, the Federal Government’s concrete representations are insufficient and disappointing.

Recommendations

· The Federal Government must acknowledge the particular importance of Article 24 UN CRPD, and the enormous need for action in Germany, in view of the highly differentiated and extensive special school system. This system leads to discrimination of disabled children, for example with regard to diplomas. The broadly practiced preservation of a special school system is in contradiction to the obligations resulting from Article 24 UN CRPD.

· The Federal Government must acknowledge the fact that Article 24 UN CRPD includes the individual right to inclusive education. This right, including precisely defined reasonable accommodations, can be legally claimed and enforced in regular schools.

· Together with the Länder, the Federal Government is prompted to compile a coordinated, cooperative joint strategy in order to develop inclusion in regular schools in accordance with high quality standards. The Federal Government shall utilize their manifold options to shape and influence this strategy. This includes research, development of quality standards, promotion of inclusive teacher training programs, and ensuring schooling assistance for disabled children in full-time schools and in after-school facilities according to the individual children’s needs (integration assistance).

· We urgently call upon the Federal Government to immediately collect data on the financial resources that are available for children with disabilities in the current education system. With the help of this data, they shall then purposefully redirect resources to the benefit of high quality inclusive education.

Regarding Article 27 - Work and employment - issue 20

In their German translation of Question 20, the Federal Government unfortunately did not translate the word “segregated”. While they refer to “sheltered workshops” (Werkstätten für behinderte Menschen/WfbM(, they do not mention the inclusive labor market, even though Germany is legally obliged to ensure its existence, as they ratified the UN CRPD. They also do not mention the increasing number of WfbM employees with psychosocial handicaps. These numbers increased by approximately 10% between 2006 and 2014 (see http://www.bagwfbm.de/category/34). In the same way, their remarks about the budget for labor, inclusive companies and additional earning options as alternatives to the WfbM remain incomplete. Furthermore, the particularly difficult situation of disabled women in the labor market and in the WfbM remains unmentioned.

Recommendation

· The Federal Government must take tangible steps in order to ensure that all persons with disabilities can participate in working life, and to guarantee the right to choose between a WfbM and an activity in the regular labor market. This entails that services must be tied to individuals, and not to WfbM. Women with disabilities must receive special promotion measures for their transfer to the regular labor market.

Regarding Article 27 - Work and employment - issue 21

Unfortunately, the Federal Government does not provide the requested data, and incorrectly asserts that the workplaces decree (Arbeitsstättenverordnung/ArbStättV( complies with the UN CRPD provisions. On the contrary, the ArbStättV provisions are far from complying with the UN CRPD, as employers are only obliged to provide accessibility if they already employ persons with disabilities.

Recommendation

· The Federal Government is urgently called upon to include binding provisions in the ArbStättV, to ensure that all workplaces are barrier-free.
Regarding Article 29 - Participation in political and public life - issue 22

The German parliament (Bundestag( rejected the objections made by persons with disabilities who were excluded from the 2013 parliamentary elections on the grounds of the existing electoral laws (see Deutscher Bundestag, Drucksache 18/2700). A number of persons with disabilities then filed a lawsuit in the Federal Constitutional Court. The exclusion of persons from the elections based on § 13 No. 2 and 3 of the Federal Electoral Law (Bundeswahlgesetz( is unconstitutional, because it discriminates against persons with disabilities. BRK-Allianz supports this lawsuit and summons the Federal Government to immediately nullify the passages of the law which deny peoples’ voting rights. 

Recommendations

· We call upon the Federal Government to immediately nullify the exclusion from voting rights based on the Federal Electoral Law § 13 No. 2 and 3, and to ensure that all persons with disabilities can enjoy equal participation in all elections. Moreover, implementation must be ensured with regard to the Länder electoral laws, and must apply to Länder parliamentary elections as well as to regional and European elections. In compliance with Article 12 and 29 UN CRPD, they must ensure that persons with disabilities receive necessary assistance when it comes to their voting decisions and activities.

Specific obligations (art. 31, 32, 33) 

Regarding Article 31 - Statistics and data collection - issue 23 

Many details in the Federal Government’s responses to the List of Issues prove that comprehensive data collection and statistics are indispensable, because there is a lack of knowledge and reliable statistics in many fields where participation is at stake. Consequently, BRK-Allianz appreciates the Federal Government’s attempts to review their reporting with regard to the participation of persons with disabilities, and also appreciates their announcement of a representative survey that will incorporate persons who need interpretation and assistance services, persons with communication impairments and persons living in institutions. Furthermore, we appreciate the fact that some researchers proposed by the German Disability Council (Deutscher Behindertenrat( will participate in this compilation process. However, we think this participation should become much more extensive.

On the other hand, we would like to criticize that the Federal Government does not use the notion of “human rights based indicators” in their response, but instead merely mentions “indicators” that “relate to the UN CRPD articles”. In our opinion, this is insufficient, because in this way it is not guaranteed that the UN human rights system remains the effective basis.

Recommendation

· The Federal Government is called upon to cooperate closely with the German Disability Council and the German Institute for Human Rights, in order to compile detailed regulations with regard to the participation of persons with disabilities and their associations when it comes to the issue of reporting. The development of human rights based indicators must be prioritized in this regard.

Regarding Article 32 - International cooperation - issue 24

In their response, the Federal Government merely describes the field of development cooperation. Indeed, in this field they took a positive first step when they compiled an Action Plan. Unfortunately, this Action Plan does not allow for a sufficient evaluation of measurable quality, nor of the degree of inclusion of persons with disabilities. When the Federal Ministry of Development Cooperation presented the “half-time” results of their Inclusion Action Plan at the Roundtable on November 11, 2014, it became apparent that some disability related aspects and inclusive projects were implemented in accordance with the envisioned schedule. However, in particular those measures that aim at systematically and intersectionally establishing inclusion in the field of German development cooperation have not been implemented up until this date, or are behind schedule. For this reason, the Federal Government must explain how they will ensure the quantifiable inclusion of persons with disabilities in other programs, projects and professional fields, such as education, science and research, sports, and culture.

Recommendations

We call upon the Federal Government

a)  to establish a comprehensive and integrated data base on the mainstreaming of persons with disabilities in general programs and projects of development assistance and humanitarian aid, and to introduce criteria on the rights of persons with disabilities that could be helpful for a systematic analysis and assessment of the realization of those rights;

b) to promote a disability rights-based perspective regarding international commitments, including the post-2015 development framework, and to establish an accountability framework in order to target persons with disabilities in German policies and programs which will implement and monitor the post-2015 Development Agenda ;


c) to adopt and implement a comprehensive strategy to ensure the protection and safety of persons with disabilities in situations of risk, including the occurrence of natural disaster and to further ensure universal accessibility and disability inclusion in all stages and levels of all disaster risk reduction and humanitarian relief policies and their implementation.

Regarding Article 33 - National implementation and monitoring - issue 25 

In their response, the Federal Government relates to the meetings and the other types of exchange between the Länder Commissioners for Matters relating to Disabled Persons and the Federal Government’s Commissioners for Matters relating to Disabled Persons. However, they do not mention the fact that the different Commissioners have very different stances and very different means at their disposal. In some cases, the Commissioners are unpaid volunteers, in other cases they are members of the public administration. In this way, their independence can hardly be ensured. As already mentioned, they have very different resources at their disposal.

Recommendation

· The Federal Government must take tangible steps in order to enable the Federal and Länder Commissioners for Matters relating to Disabled Persons to assume their responsibilities full-time, professionally and independently, and to be endowed with adequate resources. This needs to be legally stipulated in the BGG and in the LGGs.

Severability clause:

The arguments and calls for change in the present document correspond with the range of focus areas and the aims of the individual civil society organizations that contributed to this document. All of the organizations involved share the intention of presenting a joint submission from a civil society perspective. However, not every assessment and recommendation included in this document is shared by all of the involved organizations.

Berlin, February 2015

